Environmental Protection Agency

owner or operator] that is not the direct re-
sult of a release from a petroleum under-
ground storage tank;

(e) Bodily injury or property damage for
which [insert owner or operator] is obligated
to pay damages by reason of the assumption
of liability in a contract or agreement other
than a contract or agreement entered into to
meet the requirements of 40 CFR 280.93.

This letter of credit is effective as of [date]
and shall expire on [date], but such expira-
tion date shall be automatically extended for
a period of [at least the length of the origi-
nal term] on [expiration date] and on each
successive expiration date, unless, at least
120 days before the curent expiration date,
we notify [owner or operator] by certified
mail that we have decided not to extend this
letter of credit beyond the current expira-
tion date. In the event that [owner or oper-
ator] is so notified, any unused portion of
the credit shall be available upon presen-
tation of your sight draft for 120 days after
the date of receipt by [owner or operator], as
shown on the signed return receipt.

Whenever this letter of credit is drawn on
under and in compliance with the terms of
this credit, we shall duly honor such draft
upon presentation to us, and we shall deposit
the amount of the draft directly into the
standby trust fund of [owner or operator] in
accordance with your instructions.

We certify that the wording of this letter
of credit is identical to the wording specified
in 40 CFR 280.99(b) as such regulations were
constituted on the date shown immediately
below.

[Signature(s) and title(s) of official(s) of
issuing institution]
[Date]

This credit is subject to [insert ‘“‘the most
recent edition of the Uniform Customs and
Practice for Documentary Credits, published
and copyrighted by the International Cham-
ber of Commerce,”” or ‘‘the Uniform Commer-
cial Code’’].

(c) An owner or operator who uses a
letter of credit to satisfy the require-
ments of §280.93 must also establish a
standby trust fund when the letter of
credit is acquired. Under the terms of
the letter of credit, all amounts paid
pursuant to a draft by the Director of
the implementing agency will be depos-
ited by the issuing institution directly
into the standby trust fund in accord-
ance with instructions from the Direc-
tor under §280.108. This standby trust
fund must meet the requirements spec-
ified in §280.103.

(d) The letter of credit must be irrev-
ocable with a term specified by the
issuing institution. The letter of credit

§280.100

must provide that credit be automati-
cally renewed for the same term as the
original term, unless, at least 120 days
before the current expiration date, the
issuing institution notifies the owner
or operator by certified mail of its de-
cision not to renew the letter of credit.
Under the terms of the letter of credit,
the 120 days will begin on the date
when the owner or operator receives
the notice, as evidenced by the return
receipt.

[53 FR 37194, Sept. 23, 1988, as amended at 59
FR 29960, June 10, 1994]

§280.100 Use of state-required mecha-
nism.

(a) For underground storage tanks lo-
cated in a state that does not have an
approved program, and where the state
requires owners or operators of under-
ground storage tanks to demonstrate
financial responsibility for taking cor-
rective action and/or for compensating
third parties for bodily injury and
property damage, an owner or operator
may use a state-required financial
mechanism to meet the requirements
of §280.93 if the Regional Administrator
determines that the state mechanism
is at least equivalent to the financial
mechanisms specified in this subpart.

(b) The Regional Administrator will
evaluate the equivalency of a state-re-
quired mechanism principally in terms
of: certainty of the availability of
funds for taking corrective action and/
or for compensating third parties; the
amount of funds that will be made
available; and the types of costs cov-
ered. The Regional Administrator may
also consider other factors as is nec-
essary.

(c) The state, an owner or operator,
or any other interested party may sub-
mit to the Regional Administrator a
written petition requesting that one or
more of the state-required mechanisms
be considered acceptable for meeting
the requirements of §280.93. The sub-
mission must include copies of the ap-
propriate state statutory and regu-
latory requirements and must show the
amount of funds for corrective action
and/or for compensating third parties
assured by the mechanism(s). The Re-
gional Administrator may require the
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petitioner to submit additional infor-
mation as is deemed necessary to make
this determination.

(d) Any petition under this section
may be submitted on behalf of all of
the state’s underground storage tank
owners and operators.

(e) The Regional Administrator will
notify the petitioner of his determina-
tion regarding the mechanism’s accept-
ability in lieu of financial mechanisms
specified in this subpart. Pending this
determination, the owners and opera-
tors using such mechanisms will be
deemed to be in compliance with the
requirements of §280.93 for under-
ground storage tanks located in the
state for the amounts and types of
costs covered by such mechanisms.

[53 FR 43370, Oct. 26, 1988; 53 FR 51274, Dec.
21, 1988]

§280.101 State fund or other state as-
surance.

(a) An owner or operator may satisfy
the requirements of §280.93 for under-
ground storage tanks located in a
state, where EPA is administering the
requirements of this subpart, which
assures that monies will be available
from a state fund or state assurance
program to cover costs up to the limits
specified in §280.93 or otherwise assures
that such costs will be paid if the Re-
gional Administrator determines that
the state’s assurance is at least equiva-
lent to the financial mechanisms speci-
fied in this subpart.

(b) The Regional Administrator will
evaluate the equivalency of a state
fund or other state assurance prin-
cipally in terms of: Certainty of the
availability of funds for taking correc-
tive action and/or for compensating
third parties; the amount of funds that
will be made available; and the types of
costs covered. The Regional Adminis-
trator may also consider other factors
as is necessary.

(c) The state must submit to the Re-
gional Administrator a description of
the state fund or other state assurance
to be supplied as financial assurance,
along with a list of the classes of un-
derground storage tanks to which the
funds may be applied. The Regional Ad-
ministrator may require the state to
submit additional information as is
deemed necessary to make a deter-
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mination regarding the acceptability
of the state fund or other state assur-
ance. Pending the determination by
the Regional Administrator, the owner
or operator of a covered class of USTs
will be deemed to be in compliance
with the requirements of §280.93 for the
amounts and types of costs covered by
the state fund or other state assurance.

(d) The Regional Administrator will
notify the state of his determination
regarding the acceptability of the
state’s fund or other assurance in lieu
of financial mechanisms specified in
this subpart. Within 60 days after the
Regional Administrator notifies a state
that a state fund or other state assur-
ance is acceptable, the state must pro-
vide to each owner or operator for
which it is assuming financial responsi-
bility a letter or certificate describing
the nature of the state’s assumption of
responsibility. The letter or certificate
from the state must include, or have
attached to it, the following informa-
tion: the facility’s name and address
and the amount of funds for corrective
action and/or for compensating third
parties that is assured by the state.
The owner or operator must maintain
this letter or certificate on file as proof
of financial responsibility in accord-
ance with §280.107(b)(5).

§280.102 Trust fund.

(a) An owner or operator may satisfy
the requirements of §280.93 by estab-
lishing a trust fund that conforms to
the requirements of this section. The
trustee must be an entity that has the
authority to act as a trustee and whose
trust operations are regulated and ex-
amined by a federal agency or an agen-
cy of the state in which the fund is es-
tablished.

(b) The wording of the trust agree-
ment must be identical to the wording
specified in §280.103(b)(1), and must be
accompanied by a formal certification
of acknowledgement as specified in
§280.103(b)(2).

(c) The trust fund, when established,
must be funded for the full required
amount of coverage, or funded for part
of the required amount of coverage and
used in combination with other mecha-
nism(s) that provide the remaining re-
quired coverage.
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